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Title  36 — Parks,  Forests,  Public  Property 

CHAPTER  XI— ARCHITECTURAL  AND 

TRANSPORTATION  BARRIERS  COMPLI< 

ANCE  BOARD 

PART  1150 — PRACTICE  AND  PROCE¬ 
DURES  FOR  COMPLIANCE  HEARINGS 

Compnance  With  Standards  for  Access  to 

and  Use  of  Buildings  by  Handicapped 

The  Architectural  and  Transportation 
Barriers  Compliance  Board  (hereinafter 
referred  to  as  A&TBCB)  was  established 
tmder  $  502  of  the  Rehabilitation  Act  of 
1973,  Pub.  L.  93-112,  87  Stat.  391.  Sec¬ 
tion  502(d)  (29  U.S.C.  792(d) )  provides 
that  the  A&TBCB  shall  hold  hearings 
and  issue  orders  it  deems  necessary  to 
ensure  compliance  with  the  standards  of 
buildings  and  facilities  issued  imder  the 
Architectural  Barriers  Act  of  1968,  Pub. 
L.  90-480,  as  amended  (42  UB.C.  4151 
et  seq.) .  The  provisions  of  Subchapter  n 
of  C3iapter  5  and  Chapter  7  of  Title  5, 
U.S.C.,  apply  to  the  A&TBCB  procedures. 
An  order  of  compliance  Issued  by  the 
A&TBCB  is  a  final  order  for  purposes  of 
judicial  review.  Pub.  L.  93-516,  88  Stat. 
1621,  the  Rehabilitation  Act  Amend¬ 
ments  of  1974.  provides  that  an  order  of 
compliance  may  Include  the  withhold¬ 
ing  or  suspension  of  Federal  fimds  with 
respect  to  any  buUding  foimd  not  to  be 
in  compliance  with  applicable  standards. 

The  A&TBCB  is  concerned  that  ready 
access  to  and  use  of  buildings  be  effec¬ 
tive  through  volimtary  compliance  with 
applicable  standards.  Nevertheless,  the 
A&TBCB  has  received  and  is  processing 
numerous  complaints  of  alleged  non- 
compliance. 

The  A&TBCB  on  June  10,  1976,  41  FR 
23598  et  seq.,  published  proposed  rules 
for  a  formal  ssrstem  for  disposition  of 
those  complaints  which  cannot  be  amica¬ 
bly  resolved  to  ensm%  accessibility  by 
means  of  compliance  with  the  applicable 
standards.  TTie  A&TBCB  received  a  total 
of  twenty-seven  (27)  comments,  many 
of  which  were  very  detailed.  The  agen¬ 
cies  of  three  (3)  m^bers  of  the 
A&TBC7B,  the  Department  of  Transpor¬ 
tation,  Department  of  Housing  and  Ur¬ 
ban  Development,  and  the  United  States 
Postal  Service,  were  among  the  Federal 
commentors.  Signlffc^ant  input  was  also 
received  from  concerned  individuals, 
public  Interest  law  centers,  handicapped 
Interested  organizations,  as  wdll  as  state 
and  local  governments.  Those  comments 
are  discussed  at  length  in  the  next  part 
of  this  preamble.  The  A&TBCB  feels  that 
soliciting  public  comments  concerning 
the  regulations  was  most  helpful  to  the 
A&TBCB  and  is  grateful  for  the  con¬ 
structive  suggestions  and  support  ex¬ 
pressed  by  all  who  participated. 

The  A&TBCB  is  continuing  develop¬ 
ment  of  additional  parts  of  Chapter  XI, 
Part  1150,  to  fully  implement  section  502 
of  the  Rehabilitation  Act,  as  amended. 
This  will  include  guidelines  for  volimtary 
compliance  for  agencies  and  programs 
subject  to  the  jurisdiction  of  the 
A&TBCB.  A  more  elaborate  Guidance  for 
Compliance  Ssrstem  Devd<H}ment  was 
published  on  July  1,  1976,  41  FR  27191 
et  seq. 


Public  Oomiients  - 

The  A&TBCB  now  turns  to  the  sub¬ 
stance  of  the  comments  received,  ad¬ 
dressing  them  in  the  sequential  order  of 
the  regulations. 

A.  PURPOSE  AND  APPLICATION  OF  THE 
KEGULATIONS 

A  Federal  agency  proposed  adding  a 
new  paragraih  to  §  1150.1  to  the  effect 
that  these  regulations  apply  only  to  com¬ 
plaints  which  have  been  considered 
through  the  full  administrative  processes 
of  agencies  involved.  The  A&TBCB  be¬ 
lieves  the  spirit  of  this  comment  has  been 
adopted  into  the  expanded  section  on 
informal  resolution,  §  1150.41.  The 
A&TBCB  strongly  favors  informal  reso¬ 
lution  of  complaints  by  the  agencies  in¬ 
volved  to  provide  compUance  with  the 
applicable  standards  and  has  revised 
§  1150.1  to  that  effect. 

The  A&TBCB  wishes  to  note  that  as 
part  of  the  overall  Federal  compliance 
program,  agencies  will  be  developing  In¬ 
quiry  and  response  systems  which  will 
serve  to  receive  and  resolve  complaints. 
Such  an  informal  resolution  process 
achieves  the  same  objectives  as  the  above 
referenced  agency  proposal. 

B.  DEFINITIONS 

Several  of  the  definitions  in  §  1150.1 
were  the  subject  of  comments.  The  intent 
of  the  A&TBCB  in  preparing  the  pro¬ 
posed  rules  was  to  draw  upon  the  statu¬ 
tory  and  regulatory  terms  being  com¬ 
monly  used  by  public  and  private  agen¬ 
cies. 

One  Federal  agency  commented  that 
several  terms,  including  “building,” 
“construction,”  “handicapped  Individ¬ 
ual,”  and  “privately  own^  residential 
structure”  were  inappropriate  and  should 
be  deleted.  The  definitions  form  the  basic 
rubrics  for  Implementation  of  the 
A&TBCB  compliance  fimction.  It  is  the 
objective  of  the  regulations  to  provide 
in  one  part  of  the  Code  of  Federal  Reg- 
ulati<His  a  complete  document,  including 
a  glossary  of  all  perUnent  terms.  Thus, 
the  above-noted  terms  have  been  re¬ 
tained  in  the  regulations. 

Other  comments  addressing  specific 
definitions  are  taken  In  the  sequence  of 
the  terms  in  §  1150.2.  It  should  be  noted 
that  the  definitions  herein  are  similarly 
identical  to  those  of  the  standard  issu¬ 
ing  agencies. 

The  A&TBCB  has  revised  the  defini¬ 
tion  of  “building”  to  Implement  the  1976 
Amendments  to  the  Architectural  Bar¬ 
riers  Act,  Pub.  L.  94-541.  This  affects 
application  of  the  Architectural  Barriers 
Act  to  various  privately  owned  residen¬ 
tial  buildings  and  leased  facilities.  The 
expansion  of  coverage  of  the  Architec¬ 
tural  Barriers  Act  to  buildings  and  fa¬ 
cilities  of  the  United  States  Postal  Serv¬ 
ice  does  not  require  any  further  special 
elaboration  of  the  definition  of  “build¬ 
ing.”  USPS  buildings  and  facilities  are 
within  the  ambit  of  the  definition  set 
out. 

This  should  not  be  construed  as  hereby 
covering  USPS  facilities.  USPS  must  is¬ 
sue  its  standards  after  consultation  with 
the  Secretary  of  Health,  Education,  and 


Welfare.  These  regulations  will  apply 
to  USPS  Imlldings  and  facilities  as  so(m 
as  standards  are  issued. 

The  term  “building,”  S  1150.2(d),  has 
also  been  revised  by  deleting  the  phrase 
“may  be”  In  (ill)  and  substituting  the 
w<H*d  “Is”  In  lieu  thereof.  One  Federal 
commentor  felt  that  the  proposed  lan¬ 
guage  might  be  construed  as  a  substan¬ 
tive  change.  That  was  not  Intended  and 
the  change  has  been  made  to  more 
closely  follow  the  definition  of  “build¬ 
ing”  in  Pub.  L.  90-480.  This  does  not 
effect  any  change  in  interpreting  the 
statute.  Opinion  of  General  Counsel, 
General  Services  Administration,  “First 
Report  of  the  Architectural  and  Ti-ans- 
portation  Barriers  Compliance  Board”  at 
pages  49-50. 

The  exclusion  of  certain  military  fa¬ 
cilities  from  the  definition  of  the  statute 
follows  the  statutory  language.  The  issue 
to  be  resolved  in  applsdng  the  exception 
is  whether  the  building  is  Intended  pri¬ 
marily  for  use  by  able-bodied  military 
personnel,  not  whether  the  building  is 
Intended  Jor  military'  operations.  Con¬ 
sumers  cautioned  that  the  statutory  ex¬ 
clusion  may  be  difScult  to  apply.  The 
Department  of  Defense  has  embarked 
upon  a  program  to  ensure  that  all  of  its 
facilities  are  accessible  unless  they  are 
intended  for  use  exclusively  by  the  able- 
bodied  military  personnel.  The  criterion 
of  “exclusive  use”  goes  beyond  the  re¬ 
quirement  of  the  statute  which  estab¬ 
lishes  “primary  use”  as  the  measure  of 
when  a  facility  is  covered  and  when  it 
is  not.  Thus,  while  under  the  statute  a 
new  facility  Intended  as  a  work  place 
for  fifty-one  (51)  able-bodied  military 
personnel  and  forty-nine  (49)  civilian 
workers  could  be  interpreted  as  not  being 
covered,  the  Defense  Department  policy 
will  assure  that  it  Is  accessible.  This  ex¬ 
clusive  use  criterion  has,  as  additional 
advantages,  ease  of  definition  and 
application. 

Including  “acquisition”  within  the 
definition  of  “construction,”  §  1150.2(f), 
'was  objected  to  by  two  (2)  Federal  com¬ 
mentors.  The-definltion  of  construction 
is  taken  directly  from  the  Rehabilitation 
Act  which  places  no  limitation  on  “ac¬ 
quisition”  as  the  commentors  proposed. 

The  definition  of  “physically  handi¬ 
capped,”  S  1150.2(i),  is  the  definition  in 
Pifi}.  L.  93-516,  the  Rehabilitation 
Amendments  of  1974.  If  an  individual 
has  a  mental  disability  which  has  a 
physical  manifestation,  such  an  individ¬ 
ual  is  an  Intended  beneficiary  of  the  Re¬ 
habilitation  Act  Thus  there  has  been 
no  deletion  of  references  to  mentally 
handicapped  as  proposed  by  Federal 
agency  comments. 

A  Federal  commentor  suggested  broad¬ 
ening  the  coverage  of  the  term  "private¬ 
ly  owned  residential  structure,”  S  1150.2 
(1),  to  be  more  consistent  with  Intent 
under  Pub.  L.  90-480  and  the  Housing 
Act,  42  U.S.C.  1401  et  seq.  One  com¬ 
mentor  made  a  similar  type  recommen¬ 
dation  and  the  revisions  refiect  these 
helpful  suggestions. 

I^eral  commentors  called  the 
A&TB(B’s' attention  to  the  fact  that  the 
A&TB(B  enforces  all  standards  Issued 
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under  the  Architectural  Barriers  Act, 
not  only  ANSI  117.1  cited  in  the  pro¬ 
posed  rules.  Appropriate  revision  has 
been  made. 

There  appears  to  be  some  slight  con¬ 
fusion  as  to  the  role  of  the  A&TBCB  in 
the  standard-making  process.  The  stat¬ 
utes  do  not  grant  the  A&TBCB  stand¬ 
ard-making  authority.  The  Secretary  of 
Health,  Education,  and  Welfare,  in  his 
capacity  as  Chairman  of  the  A&TBCB, 
consults  with  GSA,  HUD,  DoD,_  and 
USPS,  the  standard  issuing  agencies. 
While  revisions  to  the  current  American 
National  Standard  Institute  Specifica¬ 
tions  for  Making  Buildings  and  Facilities 
Accessible  to,  and  Usable  by,  the  Phys¬ 
ically  Handicapp^.  ANSI  117.1  are  now 
imder  consideration  and  nearing  com¬ 
pletion,  such  revisions  will  be  for  the 
standard-making  agencies  in  the  first  in¬ 
stance.  The  A&TBCB  does  not  currently 
have  authority  to  compel  their  use  or  the 
use  of  higher  standards.  Such  matters 
are,  of  course,  within  the  policy  making 
ambit  of  the  A&TBCB.  At  such  time  as 
new  standards  are  available,  the  A& 
TBCB  may  consider  making  such  policy 
recommendations  or  taking  other  appro¬ 
priate  actions. 

C.  SCOPE  OF  RULES 

In  §  115Q.3,  Scope  of  Rules,  the  ref¬ 
erences  to  the  Administrative  Procedure 
Act  and  Federal  Rules  of  Civil  Procedure 
are  Included  to  provide  the  statutory  and 
procedural  background  for  the  enforce¬ 
ment  proceedings. 

D.  SUSPENSION  OF  RULES 

Some  concern  has  been  expressed 
about  §  1150.5,  Suspension  of  Rules.  That 
section  is  commonly  found  in  rules  for 
other  administrative  proceedings,  e.g.  45 
CFR  81.4.  To  the  knowledge  of  the  A& 
TBCB  this  section  has  never  been  the 
source  of  any  difiBculty.  Should  problems 
be  encountered,  appropriate  revision  will 
be  considered. 

E.  PARTIES-PARTICIPATION 

The  subject  of  the  parties  to  the  pro¬ 
ceeding  elicited  significant  comments 
from  consumer  organizations  and  Fed¬ 
eral  agencies.  The  issue  raised  by  two  of 
the  Federal  agencies  was  that  the  physi¬ 
cally  handicapped  have  a  right  to  a  hear¬ 
ing.  One  commenter  notes,  without  spe¬ 
cific  citation  of  any  authority,  that  while 
it  does  not  believe  that  every  complaining 
handicapped  person  must  necessarily  be 
afforded  a  hearing  either  imder  the  stat¬ 
ute  (presumably  the  Rehabilitation  Act) 
or  constitutional  due  process  (again,  pre¬ 
sumably  the  5th  and  14th  Amendments) 
requirements,  the  exclusion  of  such  per¬ 
sons  from  participation  in  a  hearing  in¬ 
volving  the  subject  of  their  complaint 
might  be  vulnerable  to  court  challenge. 

The  other  Federal  agency  conunent  ex¬ 
pressed  concern  about  the  limited  role 
proposed  for  complainants,  many  ot 
whom  will  be  physically  handicapped, 
whcnn  the  commentor  characterize  as 
the  intended  beneflciatie  of  the  Reha¬ 
bilitation  Act  of  1973.  A  local  government 
agency  expressed  a  desire  that  the  Board 


seek  legislative  change  to  permit  the  par¬ 
ticipation  of  complainants  as  a  matter  of 
right.  This  issue  is  one  with  wide  ranging 
implications.  The  test  is  not  merely  one 
of  who  is  the  int^ded  beneficiary  of  the 
Act.  Moreover,  it  is  not  always  the  case 
that  an  intended  beneficiary  of  a  statute 
is  entitled  to  an  administrative  hearing. 
The  intended  beneficiaries  may  well  be 
intended  to  have  a  direct  right  of  court 
action.  See  Cort  v  Ash.  422  U.S.  66  (1975) 
and  authorities  cited  therein. 

This  issue  of  the  individual’s  right  to 
bring  a  private  law  suit  under  the  Archi¬ 
tectural  Barriers  Act,  Pub.  L.  90-480,  as 
affected  by  the  enactment  of  subsequent 
social-welfare  legislation,  including  Pub. 
L.  93-112,  is  now  pending  before  the 
Court  in  Washington  Urban  League  v. 
WMATA.  Cfivil  No.  776-72,  United  States 
District  Court,  District  of  Columbia.  The 
A&TBCB  does  not  wish  to  prejudice  the 
Court’s  decision  in  any  way  and,  there¬ 
fore,  is  expressly  stating  that  its  revision 
to  §  1150.13,  Participation  on  Petition,  is 
based  solely  on  policy  grounds.  The  sec¬ 
tion  creates  a  presumption  that  the  in¬ 
terest  of  a  person  as  a  complainant  is 
sufficient  to  permit  participation  in  com¬ 
pliance  proceedings.  The  A&TBCB  ex¬ 
pects  and  intends  this  prbvision  to  lead 
to  participation  in  compliance  proceed¬ 
ings  by  all  complainants  who  so  desire. 

Adoption  of  this  policy  has  several 
benefits.  It  permits  a  complainant  to  par¬ 
ticipate  if  it  so  elects.  Yet,  at  the  same 
time,  the  onus  of  initiating  compliance 
remains  on  the  Executive  Director  so 
that  there  must  not  be  enforcement  pro¬ 
ceedings  in  every  instance,  particularly 
if  the  Executive  Director  can  effect  in¬ 
formal  resolution.  The  A&TBCB  recog¬ 
nizes  that  many  disabled  individuals  are 
first  beginning  to  come  into  contact  with 
Federally  occupied  or  funded  buildings. 
The  A&TBCB  also  recognizes  that  some 
disabled  individuals  would  prefer  not  to 
participate  out  of  a  fear  of  possible  re¬ 
criminations  against  them.  The  Instant 
revision  wUl  permit  full  participation  as 
intervenor  or  in  the  more  limited  role 
as  amicus  curiae  by  those  who  so  elect. 
The  A&TBCJB  believes  this  policy  is  re¬ 
sponsive  to  the  public  comment  received 
on  the  issue.  Whether  or  not  a  complain¬ 
ant  participates  in  proceedings,  he  will 
be  kept  apprised  by  A&TBCB  staff  of  all 
developments  in  the  proceedings. 

Before  passing  from  this  area,  it  must 
be  observed  that  ablebodied,  as  w^  as 
disabled,  individuals  benefit  from  ac¬ 
cessible  and  usable  buildings.  A  barrier- 
free  environment  permits  the  meaning¬ 
ful  contribution  of  all  individuals  to 
society. 

A  consumer  group  felt  that  there 
should  be  a  document  in  lay  terms  ex¬ 
plaining  the  procedures  to  be  followed. 
It  Is  the  A&TBCB  practice  to  pr^)are 
pertinent  informational  materials  read¬ 
ily  understandable  by  lay  people.  These 
enforcement  procedures  will  assuredly  be 
incorporated  into  that  effort.  In  this  con¬ 
nection,  It  must  be  observed  that  copies 
of  the  proposed  rules  were  made  avail¬ 
able  in  braille  and  cassettes.  Copies  of 
the  finalized  rules  will  similarly  be  avail¬ 
able. 


’There  were  some  comments  to  the  ef¬ 
fect  that  the  distinction  between  inter- 
v^ors  and  amicus  curiae,  §§  1150.13  and 
1150.14,  was  somewhat  blurred.. The  pro¬ 
posed  distinctions  did  not  serve  any  pur¬ 
pose  in  an  administrative  process,  which 
should  lean  towards  Informality  and  per¬ 
missiveness.  Much  discretion  in  this  area 
has  been  provided  the  administrative  law 
judge  in  the  revised  ccmsolidated 
§  1150.13,  Participation  on  Petition. 

One  of  the  public  interest  law  centers 
suggested  regarding  §  1150.14,  Appear¬ 
ance,  (formerly  numbered  §1150.15), 
that  there  should  be  provision  allowing 
for  appointment  of  counsel  for  prospec¬ 
tive  intervenors  and  amici  that  the 
Board  feels  would  be  more  effectively 
represented  if  counsel  were  speaking  for 
them.  The  commenter  realizes  the  limits 
of  the  A&TBC7B  to  pay  for  attorneys  and 
suggests  that  a  volunteer  pool  be  assem¬ 
bled  for  service.  The  A&TBCB  does  not 
want  to  raise  the  spectre  of  offering  as¬ 
sistance  which  in  fact  it  may  not  be  able 
to  provide.  The  compliance  hearings  will 
undoubtedly  be  held  all  across  the  coun¬ 
try,  commensurate  with  the  Federal 
physical  and  financial  presence.  Estab¬ 
lishment  of  a  volunteer  pool  may  prove 
quite  difficult  and,  before  changing  its 
regulations  in  a  manner  which  would  en¬ 
courage  such  volunteer  participation,  the 
A&TBCB  will  have  to  ascertain  the  ex¬ 
tent  of  commitment  of  such  aid. 

F.  SIGNATURE  OF  DOCUMENTS 

’The  need  for  the  last  sentence  of 
§  1150.22  was  questioned  by  one  Federal 
agency.  It  was  included  to  discourage  the 
imposition  of  unnecessary  documents. 
Cf.  45  CFR  81.32. 

G.  INFORMAL  RESOLUTION 

By  far  the  most  significant  dialogue 
produced  by  the  comments  pertained  to 
the  initiation  of  compliance  proceedings 
and  the  informal  resolution  process. 

The  A&TBCB  will  be  looking  to  the  af¬ 
fected  agencies  in  the  first  instance  to 
informally  resolve  complaints  of  alleged 
noncompliance  with  the  standards.  Sec¬ 
tion  1150.41  has  been  expanded  to  reflect 
this.  The  regulations  provide  for  the  im¬ 
mediate  forwarding  to  all  concerned  par¬ 
ties  of  complaints.  All  complaints  re¬ 
ceived  by  the  A&TBC7B  will  be  treated  in 
a  manner  so  as  to  preserve  the  confiden¬ 
tiality  of  complainants  noted  under 
§  1150.12. 

The  A&TBC®  recognizes  that  the  en¬ 
forcement  process  may  have  a  profound 
impact  if  Federal  funds  are  withheld  or 
suspended  as  the  Rehabilitation  Act 
Amendments  of  1974,  Pub.  L.  93-516,  do 
indeed  authorize.  Enforcement  proceed¬ 
ings  do  not  suddenly  arise.  Invariably 
there  is  an  adequate  prelude  to  litiga¬ 
tion.  ' 

In  §  1150.41,  Informal  Resolution,  the 
A&TBCB  is  providing  an  opportunity  for 
the  parties  to  amicably  resolve  their  dif¬ 
ferences.  The  parties,  during  this  Initial 
period,  will  have  the  opportimity,  as  one 
of  the  Federal  commentors  noted,  to 
gather  pertinent  information  thereby  al¬ 
leviating  any  problems  In  connection 
with  the  timing  of  the  litigation.  In  seek- 
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Inir  to  InfonnaUy  resolve  complaints,  the 
A&TBCB  Is  mindful  o<  the  August  SI. 
1976,  dedsloa  In  Washinaton  Urban 
League  V  WMATA,  Clvfl  No.  776-72, 
D.D.C..  In  which  the  Court  held  that  for 
a  building  to  be  in  compliance  with  the 
Architectiual  Barriers  Act  It  must  have 
operational  facilities  for  the  disabled.  It 
is  not  «iough  iat  such  facilities  to  be 
planning  to  or  In  the  process  of  installa¬ 
tion.  Thus  InfOTmal  resolution  by  the 
A&TBCB  will  be  with  a  view,  consistent 
with  cmisumer  comment,  to  providing 
full  ctHnpliance  with  applicable  stand¬ 
ards. 

The  objective  of  the  Informal  resolu¬ 
tion  process  is  to  amicably  achieve  c<«i- 
pliance  with  the  prescribed  standards, 
not  to  satisfy  Individual  complainants. 
The  AS^TBCB  recognizes  that  the  phjrs- 
Ical  changes  may  not  be  completed  with¬ 
in  the  voluntary  compliance  period.  The 
Executive  Director  In  determining 
whether  to  Issue  a  citation  will  consider 
the  totality  of  the  compliance  situation. 

As  a  necessary  adjunct  to  the  informal 
resolution,  the  A&TBCB  realizes  it  will 
be  necessary  for  It  to  Interpret  the  ac¬ 
cessibility  standards  It  is  enforcing,  cog¬ 
nizant,  of  course,  of  the  significant  ex¬ 
pertise  of  the  standard  issuing  agencies 
v^o  consult  with  the  Secretary  of 
Health,  Education,  and  Welfare  in 
his  statutory  capacity  of  Chairman, 
A&TBCB.  Accordingly,  the  suggestion  of 
a  Federal  agency  that  the  A&TBCB  de¬ 
lete  -standard  interpretation”  has  not 
been  Incorporated.  The  A&TBCB  trusts 
ttot  this  preamble  mirrors  its  views  on 
the  primacy  of  interpretation  of  the 
agencies  issuing  the  Architectural  Bar¬ 
riers  Act  standards. 

Several  ccmunents  were  received  from 
consumers  and  affected  agencies  about 
the  informal  resolution  under  §  1150.41 
and  the  commencement  of  formal  pro¬ 
ceedings  imder  §  1150.42.  The  A&TBCB 
is  mindful  that  the  President  Issued  Ex¬ 
ecutive  Order  11914  on  April  28,  1976, 
Nondiscrimination  With  R^pect  to  the 
Handicapped  in  Federally  assisted  Pro¬ 
grams.  Under  E.O.  11914,  the  Secretary 
of  Health,  Education,  and  Welfare  is  au¬ 
thorized  to  adopt  rules  and  regulations 
and  Issue  orders  implementhig  section 
504  of  the  Rehabilitation  Act.  29  n.S.C. 
794.  The  Secretary  is  to  ensure  that  such 
rules,  regulations,  and  orders  are  not  in¬ 
consistent  with,  or  duplicative  of.  other 
I^eral  government  policies  relating  to 
the  handicapped.  Including  those  poli¬ 
cies  ad(9ted  In  accm-dance  with  section 
502  of  the  Behabilitati(»i  Act  and  the 
Architectural  Barriers  Act.  Subsequent 
to  the  issuance  of  the  A&TBCB  proposed 
rules,  the  Secretary  of  Health,  Educa¬ 
tion,  and  Welfare  issued  propo^  rules 
under  which  a  complaint  involving  a 
facility  of  a  recipient  subject  to  section 
504,  as  well  as  section  502,  will  be  de¬ 
ferred  for  a  period  not  to  exceed  sixty 
(60)  days  pending  review  by  the  A& 
TBCB,  proposed  45  CFR  84.23.  41  FR 
29564  (July  16.  1976).  While  the  refer¬ 
enced  regulations  apply  only  to  HEW 
programs  and  only  affect  the  A&TBCB 
jurisdiction  over  HEW  buildings  and 
facOltleB  receiving  financial  assistance 
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from  HEW.  It  is  the  A&TBCB*s  under¬ 
standing  that  ttie  HEW  Issuance  will  be¬ 
come  the  model  for  future  regulations 
implementing  section  504  to  be  Issued 
by  other  govmimental  departments  and 
agencies.  In  this  respect,  the  A&TBCB 
will  execute  a  Memorandum  of  Under¬ 
standing,  fcumalizing  its  arrangements 
with  the  Secretary  of  HEW  (mce  regu¬ 
lations  under  secticms  502  and  504  are 
finalized. 

Accordingly,  the  A&TBCB  has  imposed 
a  maximum  sixty-day  (60)  period  on  the 
informal  resolutlcm  luocess.  At  the  end 
of  the  time  period,  a  citaticm  or  a  deter¬ 
mination  not  to  proceed  will  be  issued 
and  served  upcm  all  interested  parttes. 
Including  the  complainant.  Failure  of 
the  A&TBCB  to  act  upon  a  citatl<ni  with¬ 
in  (60)  days  win  be  deemed  a  determina¬ 
tion  not  to  proceed  therecxi.  Thus,  ttie 
delay  in  processing  a  complaint  will  not 
preclude  exhaustkm  of  the  administra¬ 
tive  remedy  of  the  A&TBCB.  Sections 
1150.41  and  1150.42  have  been  appro¬ 
priately  revised,  thereby  providing  a 
timely  mechanism  for  both  the  agencies 
and  consumers.  A  similar  approach  Is 
currently  used  in  connecticm  with  equal 
employment  opportunity  actions  under 
Title  Vn  of  the  Cfivll  Rights  Act,  42 
U.S.C.  2000e  et  seq. 

The  A&TBCJB  hast^is  to  add  that  the 
sixty  (60)  day  period  is  the  maximum 
period  allowed  because  of  the  nature  of 
the  work,  l.e.,  construction.  Involved.  The 
A&TBCB  also  hastens  to  reiterate  Its 
previous  urgings  of  a  prompt,  voluntary 
compliance  with  all  standards. 

H.  INITIATION  or  COMPLIANCE  PROCEEDINGS 

Federal  agencies  expressed  concern 
about  the  Executive  Director  issuing  cita¬ 
tions.  One  Federal  cranmentor  suggested 
that  the  citation  should  be  Issued  by  the 
Executive  Director  only  after  approval 
by  the  Board,  or  if  time  does  not  permit, 
aften  approval  by  a  subcommittee. 

The  A&TBCB  complaint  Initiation 
process  is  not  unique.  The  National  La¬ 
bor  Relations  Board  has  successfully  uti¬ 
lized  a  process  similar  to  the  procedures 
here.  See  29  CFR  Part  lOL  The  D^^art- 
ment  of  Labor  Implements  enforcement 
of  the  Occupational  Safety  and  Health 
Act  construction  standards,  as  well  as 
the  Longshoremen’s  and  Harbor  Work¬ 
ers’  Compensation  Act  In  similar  feder¬ 
ally  initiated  processes,  29  CFR  Parts 
1926  and  1921,  respectively.  For  an  illus¬ 
trative  implementation  of  Title  VI  at  the 
Civil  Rights  Act  1964,  42  UB.C.  2000d 
et  seq.  (employment  discrimination) 
providing  a  similar  process,  see  45  CFR 
Part  80  et  seq. 

The  Rehabilitation  Act  Amendments 
of  1974,  Pub.  U  93-516,  authorized  the 
A&TBCB  to  order  the  susp^islon  or 
withholding  of  funds  tar  a  building 
found  not  to  be  in  compliance  with  ac¬ 
cessibility  standards.  The  Congressional 
Intent  tn  1974  was  to  augment  the 
A&TBCB  as  an  enforcing  body,  m  that 
context,  the  Congress  authorized  the 
Board  to  have  permanent  staff  under  the 
dlrectl(Hi  at  the  Executive  Director, 
thereby  providing  basic  continuity  and 
consistency  m  compliance  and  other 


A&TBCB  matters,  Ben.  Reps.  93-1139, 
93-1297,  94th  Cong..  2nd  Bess.  (1974). 

In  establishing  the  ssrstem  of  reliance 
on  the  permanent  staff  and  administra¬ 
tive  law  judges  at  the  trial  level,  the 
A&TBCB  recognizes  that  the  Board 
member  should  primarily  be  functioning 
at  a  high  level  as  a  policymaker.  Also,  by 
Insulating  the  Board  from  the  initial 
stages  of  the  process  while  providing  ju¬ 
dicial  safeguards,  there  can  be  no  ques¬ 
tion,  as  one  consumer  group  implied, 
about  the  integrity  of  the  A&TBCB  pro¬ 
ceedings. 

The  Federal  comment  to  have  A&TBCB 
approve  the  Issuance  of  a  citation  would 
have  precluded  further  Board  participa¬ 
tion  at  the  more  policy  oriented  appel¬ 
late  level  as  a  clear  ccm^t  of  interest 
would  exist.  The  trial  and  appeUate 
functions  must  be  carefully  sepcurated. 
Further.  A&TBCB.  at  its  March  1976 
meeting,  has  decided  not  to  establish 
committees  commensurate  with  A&TBCB 
staffing  functions.  Including  compliance. 

The  A&TBCB  deems  It  advisable  that 
all  Federal  agencies  designate  liaison 
persons  upon  whcun  the  cltatkm  may  be 
served.  This  will  facilitate  the  agencies’ 
participation  tn  the  formal  proceedings. 

5flnor  technical  dartf3dng  changes 
have  also  been  made. 

I.  PER  (PROVISIONAL  EXPEDITED  RELIEF) 

The  subject  of  PER,  particularly 
t§  1150.42  and  1150.82.  elicited  strong 
oxnments  from  consumers  advocating 
its  retention  as  essential  The  Federal 
agencies  objecting  to  PER  did  so  princi¬ 
pally  on  the  basis  of  the  Inadequacy  of 
time  frames  for  the  process,  including 
for  an  appeal.  These  comments  overlook 
the  informal  resolution  process  of 
i  1150.41  during  which  all  potential  liti¬ 
gants  will  be  apprised  of  the  potential 
charges  of  noncompliance  that  may  be 
lodged.  Also,  the  time  periods  in  the  ap¬ 
peal  of  PER  have  been  extended  In  the 
revised  S  1150.103.  Moreover,  since  the 
Federal  Rules  of  Civil  Procedure  are  ap¬ 
plicable  here,  S  1150.3,  all  motions  per¬ 
mitted  thereunder,  such  as  for  exteiDfion 
of  time  to  file  a  pleading,  will  be  avail¬ 
able.  It  is  not  necessary  to  ojeclfy,  as 
one  commentor  suggested,  precisely  all 
the  motions,  including  summary  judg¬ 
ments,  which  are  available  under  the 
Federal  Rules  of  Civil  Procedure. 

AH  too  often  the  delays  attendant  to 
processing  valid  complaints  may  make 
any  subsequent  victory  pyrrhic  at  most. 
Justice  must  not  be  denied  by  delaying 
it  PER  is  designed  to  ensure  that  does 
not  occur  here.  By  providing  an  expedi¬ 
tious  determination,  at  least  preliminar¬ 
ily,  the  nominal  cost  Impact  of  a  situa¬ 
tion  may  be  minimized.  The  costs  of  re¬ 
doing  and  remodeling  a  completed  struc¬ 
ture  to  make  it  accessible  far  exceeds  the 
.1%  (one  tenth  at  one  percent)  the 
Comptroller  General  found  to  be  the  net 
cost  of  inc(HT>oratlng  barrier-free-de- 
sign  in  the  initial  derign.  Bee  OAO  Re¬ 
port,  “Further  Action  Needed  to  Make 
Public  Buildings  Accessible.”  B-182030 — 
July  15. 1975. 

There  was  concern  by  a  Federal  agency 
over  the  possible  amendment  of  the  Inl- 
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tial  PER  pleading.  Section  1150.44  pro¬ 
vides  for  amendment  of  such  pleadings 
only  with  permisslcm  ol  the  judge  to  pre¬ 
clude  any  undue  hardship. 

J.  JUDGES 

Section  1150.51  relating  to  who  pre¬ 
sides  at  hearings  was  of  some  ccmcem.  A 
Federal  agency  felt  that  the  Chairman  or 
Board  members  should  not  exercise  the 
responsibilities  of  a  judge  since  it  would 
be  inconsistent  with  the  separate  ju¬ 
dicial  function  intended  by  the  Congress. 
The  A&TBCB  shares  the  agency’s  con¬ 
cern.  However,  at  present,  the  active 
caseload  of  the  A&TBCB  is  not  sxifficlent 
to  permit  the  A&TBCB  to  retain  an  ad¬ 
ministrative  law  judge  on  its  staff.  Ar¬ 
rangements  have  been  made  with  the 
Civil  Service  Commission  to  have  such 
Judges  designated  and  available  to  hear 
A&TBCB  cases  on  a  reimbursable  basis. 
This  is  the  standard  operating  procediu^ 
for  new  adjudicatory  bodies. 

As  the  caseload  rises  and  a  permanent 
Judge  is  employed  by  the  A&TBCB, 
neither  the  Chairman  nor  members  of 
the  A&TBCB  will  be  involved  at  the  trial 
level.  At  present,  the  Vice  Chairman  and 
other  members  may  have  to  participate 
since  the  Chairman  may  be  disqualified 
because  of  a  confilct  of  interest  if,  for 
example,  an  HEW  facility  were  involved. 
To  preclude  any  possible  confilct  of  func¬ 
tion  between  the  trial  and  appellate 
levels,  while  recognizing  the  abbreviated 
nature  of  the  member’s  pcuticipation  of 
the  trial  level,  an  additional  section  (b) 
has  been  added  to  §  1150.114  regarding 
confilct  of  interests.  This  is  responsive 
to  suggestions  by  state  government 
agencies. 

The  Chairman  of  the  A&TBCB  on  be¬ 
half  of  the  A&TBCB  is  to  delegate  the 
assignment  of  the  Judge.  At  such  time 
as  the  A&TBCB  employs  more  than  one 
Judge  then  §  1150.52  may  require  further 
revision.  In  the  interim,  while  using  the 
system  of  reimbiusing  JiKlges  made  avail¬ 
able  through  the  Civil  Service  CmnmlB- 
sion,  the  Chairman  or,  in  the  event  of  his 
unavailibllity  another  member  of  the 
A&TBCB  win  designate  the  Judge  made 
available  by  the  Civil  Service  Cmnmisslon 
and  eventually  the  A&TBCB’s  judge. 

K.  DISCOVERY 

Discovery  should  be  of  little  difficulty 
as  the  procedures  here  are  patterned 
alter  other  like  provisions.  Ihe  discre¬ 
tion  of  the  Judge  in  §  1150.62  is  iMU;temed 
in  part  on  the  experience  of  the  Interior 
Board  of  Ccmtract  Appeals,  an  adminis¬ 
trative  tribunal  well  versed  in  ccmstruc- 
ti<m  cases.  See  43  CFR  Part  4.  The  pre¬ 
hearing  order  imder  S  1150.61  could  in¬ 
clude  agreements  reached  in  the  Informal 
resolution  period.  It  has  not  been  in¬ 
cluded  in  §  1150.61  as  (me  consumer  group 
suggested  since  the  parties  may  well  elect 
to  include  it  in  either  the  citation  or  the 
answer. 

L.  WITNESS  FEES 

It  was  commented  that  the  A&TBCB 
pay  for  aides  attending  witnesses  to 
A&TBCB  piuceedings.  The  A&TBCB  rec¬ 
ognizes  this  problem  and  pays  for  travel 


expenses  of  attendants  consistent  with 
Federal  travel  guidelines.  Section  1150.- 
73<d)  is  consistent  with  this. 

K.  TRIAL  TRANSCRIPT 

The  A&TBCB  received  several  clarify¬ 
ing  suggesticms  <M>ncemlng  the  trial 
transcript  and  the  appeal  process. 
There  is  curr^tly  no  provision  for  third 
parties  proceeding  “in  forma  pauperis” 
receiving  free  transcripts.  Should  such 
a  situation  arise,  the  A&TBCB  will  make 
such  a  transcript  available  should  the 
judge  in  granting  a  third  party’s  motion 
to  appear  not  make  such  a  ruling. 

N.  APPEALS  IN  GENERAL  AND  TIMING 
THEREOF 

To  correct  an  inconsistency  concerning 
the  decision  pr(x:ess  in  {§  1150.101(a) 
and  S  1150.102(a),  §  1150.102(a)  has 

been  revised  to  refiect  that  the  judge’s 
decision  is  to  be  issued  within  twenty 
(20)  days  after  the  close  of  the  adver¬ 
sarial  phase  of  the  trial,  whether  or  not 
briefs  and  findings  are  required. 

Under  the  A&TBCB  procedm-e  the  ad¬ 
ministrative  law  judge  issues  a  recom¬ 
mended  decision  which  be(»}mes  final  if 
no  appeal  is  taken.  The  judge,  in  his 
discretion  and  as  the  record  warrants, 
may  make  specific  recommendations  as 
to  corrective  actions  and  san(;tions  to 
be  taken  to  effectuate  compliance.  If  a 
record  does  not  warrant  it,  the  judge 
win  not  make  any  recommendations. 

Some  concern  was  expressed  by  Fed¬ 
eral  agencies,  as  w^  as  <me  of  the  public 
interest  law  organizations,  about  the 
times  for  appealing  the  judge’s  decision. 
To  avoid  any  possible  suggestion  that  the 
appeal  times  and  other  time  frames  In 
the  Part  are  so  short  as  to  be  a  denial  of 
due  process  and  violative  of  the  Admin¬ 
istrative  Procedure  Act,  the  previously 
proposed  time  frames  in  i  1150.103  have 
been  extended  for  both  the  regular  and 
PER  proceedings. 

’There  have  been  fiuther  changes  to 
make  clear  that  an  intervening  party  has 
standing  to  take  an  administrative  ap¬ 
peal  and  to  avoid  <x>nfuslon  with  i  1150.- 
76  regarding  exceptions.  Consistent  cor¬ 
rective  changes  have  been  made  In 
iS  1150.104  and  1150.105. 

Section  1150.104  provldes'that  the  rec¬ 
ord  for  the  A&1BCB  decislcm  Includes  the 
record  for  the  de(dsloa  of  the  Judge.  Un¬ 
der  1 1150.91,  this  will  Include  the  tran¬ 
script  of  the  proceedings  before  the 
Judge. 

There  was  considerable  consumer  com¬ 
ment  that  there  should  be  s(Hne  time 
limit  for  the  totality  of  the  ccxnifiiance 
piocess  and  the  time  for  the  A&TBCB  de¬ 
cision.  No  Federal  agency  expressed  any 
view  on  this  aspect  of  the  regulations.  It 
is  the  current  A&TBCB  expectatl(m  that 
appeals  will  be  acted  upon  within  the 
context  of  the  A&TBCB’s  present  bi¬ 
monthly  meetings.  The  A&TBCB  organi¬ 
zational  pr(x^ures  for  Its  public  meet¬ 
ings  do  permit  special  meetings  to  be 
convened.  The  A&TBCB  decision  will  be 
on  the  basis  of  the  standard  Adminis¬ 
trative  Procedure  Act  criteria  which  pro¬ 
vide  the  overall  framework,  §  1150.3,  for 
these  piweedings.  Constitutional  error. 


as  one  consumer  organization  noted,  may 
be  also  a  basis  for  A&TBCB  decision.  In 
this  light,  the  A&TBCB,  while  not  deline¬ 
ating  any  specific  decisional  criteria,  will 
strive  to  make  Its  decisions  within  a 
maximum  of  sixty  (60)  days  after  filing 
of  the  aiH>eal  and  one  hundred  eighty 
(180)  days  after  filing  the  complaint. 
However,  the  potential  complexity  of  a 
large  construction  project  precludes  the 
imposition  of  any  more  definite  time.  A 
policy  statement  to  this  effect  is  Included 
in  S  1150.105(e) .  ’The  stated  time  objec¬ 
tives  will  not  automatically  give  rise  to 
court  review,  but  are  strictly  goals  to 
provide  an  effective  administrative  proc¬ 
ess.  The  one  himdred  eighty  (180)  day 
limitation  is  similar  to  that  found  in 
Title  Vn  of  the  Civil  Rights  Act  of  1964, 
42  U.S.C.  2000e-5(f )  (1) .  The  overall  limi¬ 
tation  is  the  maximum  period  feasible 
in  light  of  the  nature  of  the  subject  mat¬ 
ter,  construction,  and  the  need  to  pro¬ 
vide  a  timely  solution  for  all  Interested 
parties. 

'The  A&TBCB  is  aware  that  other  stat¬ 
utes  such  as  the  Education  Act  Amend¬ 
ments  of  1976,  Pub.  L.  94-482,  may  ne¬ 
cessitate  a  different  time  period  for  the 
totality  of  the  administrative  process  to 
run  its  com^.  The  aforementioned  Pub. 
L.  94-482  provides  a  maximum  period  of 
one  himdred  fifty  (150)  days  to  termi¬ 
nate  financial  assistance  to  a  local  edu¬ 
cational  agency  on  a  l»sis  of  noncom¬ 
pliance  with  civil  rights  statutes.  There¬ 
fore,  the  A&TBCB  has  added  the  qualify¬ 
ing  “or  other  time  period  applicable  by 
law”  to  the  Board’s  time  frame  objec¬ 
tives. 

The  vwd  “recommended”  in  §  1150.- 
105(d)  has  been  deleted  as  superfiuous. 

O.  JUDICUL  REVIEW 

Section  1150.106  restates  the  provision 
for  judicial  review  of  the  Federal  Act. 
The  A&TBCB  bdleves  it  is  sufficiently 
clear  at  this  point. 

P.  EX  PARTE  COMMUNICATIONS  AND  CONFLICT 
OF  INTERESTS 

The  Confiict  of  Interests  and  Ex  Parte 
Oommunication  provisions  have  been 
made  into  separate  sections  with  appro¬ 
priate  renumbering.  The  staff  of  the 
A&TBCB,  as  well  as  the  Board,  must  seek 
to  avoid  any  confiict  of  Interest  or  the 
appearance  of  one.  Staff  will  be  expected 
to  perform  separate  fimctkms  in  the 
compliance  network.  Thus,  those  individ¬ 
uals  Involved  in  the  initiation  of  the  en¬ 
forcement  fimction,  in  an  administra¬ 
tive,  investigatory,  or  legal  role,  shall  not 
and  will  not  be  similarly  Involved  advis¬ 
ing  on  an  appeal  of  such  a  nmtter. 

The  A&TBCB  pcdicy  has  been  and  con¬ 
tinues  to  be  to  hold  all  of  its  meetings 
open  to  the  public.  Should  the  A&TBCB 
elect  to  consider  the  initiation,  conduct, 
or  disposition  of  a  particular  case  of  for¬ 
mal  agency  adjudl(»ition  in  executive 
session,  it  will  do  so  as  authorized  by  the 
Sunshine  Law,  Pub.  L.  94-409.  after  a 
vote  by  a  majority  of  the  entire  member¬ 
ship  of  the  Board.  The  A&TBCB  will  be 
consulting  with  the  Office  of  the  Chair¬ 
man  of  the  Administrative  Conferuice 
and  will  duly  publish  necessary  regula¬ 
tions  implementing  the  Sundiine  Law. 
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Conclusion 

This  Part  1150  Is  Issued  imder  the  au¬ 
thority  of  section  502  of  the  Rehabilita¬ 
tion  Act  of  1973,  Pub.  L.  93-112,  29  U5.C. 
792,  87  Stat.  391,  as  amended  by  the  Re¬ 
habilitation  Act  Amendments  of  1974, 
Pub.  L.  93-516,  88  Stat.  162. 

The  Architectural  and  Transportation 
Barriers  Compliance  Board  has  deter¬ 
mined  that  this  document  does  not  con¬ 
tain  a  major  proposal  requiring  prepara¬ 
tion  of  an  Inflationary  Impact  State¬ 
ment  under  Executive  Order  11821  and 
OMB  Circular  A-107. 

In  consideration  of  the  foregoing.  Part 
1150  is  added  to  Title  36  of  the  Code  of 
Federal  Regulations  to  read  as  set  forth 
oelow  and  as  approved  at  the  Decem¬ 
ber  7,  1976,  special  meeting  of  the 
A&TBCB. 

Effective:  These  procedures  are  effec¬ 
tive  December  7,  1976. 

Dated:  December  14, 1976. 

Stanley  B.  Thomas,  Jr., 
Chairman,  Architectural  and 
Transportation  Barriers  Com¬ 
pliance  Board. 
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Subpart  A — General  Information 
§  1150.1  Purpose  and  application. 

The  purpose  of  the  regulations  in  this 
part  is  to  implement  section  502  of  the 
Rehabilitation  Act  of  1973,  Pub.  L.  93- 
112, 87  Stat.  391, 29  U.S.C.  792,  as  amend¬ 
ed,  to  provide  procedures  for  public  hear¬ 
ings  to  require  compliance  with  the 
standards  issued  pursuant  to  the  Archi¬ 
tectural  Barriers  Act  of  1968,  Pub.  L.  90- 
480,  as  amended,  42  U.S.C.  4151  et  seq. 
It  is  the  policy  of  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  to  ensure  maximum  compliance 
through  amicable  resolution  of  compli¬ 
ance  related  matters.  To  this  end,  the  Ar¬ 
chitectural  and  Transportation  Barriers 
Compliance  Board  encourages  the  vol- 
untai^  Informal  resolution  of  compli¬ 
ance  related  matters. 


capped  persons,  which  building  or  facility 
Is  (D  To  be  constructed  or  altered  by  or 
tm  behalf  of  the  United  States;  or  (il)  to 
be  leased  In  whole  or  In  paoi;  by  the  . 
United  States  (a)  After  August  12,  1968, 
and  before  January  1,  1977,  after  con¬ 
struction  or  alteration  in  accordance 
with  plans  and  speciflcations  of  the 
United  States,  or  (b)  on  or  after  Janu¬ 
ary  1,  1977,  Including  any  renewal  of  a 
lease  entered  into  before  January  1, 1977, 
which  renewal  is  on  or  after  such  date; 
or  (iii)  to  be  financed  in  whole  or  in  part 
by  a  contract,  grant  or  loan  made  by  the 
United  States  after  August  12,  1968,  if 
such  building  or  facility  is  subject  to 
standards  for  design,  construction  or 
alteration  issued  under  the  law  authoriz¬ 
ing  the  grant  or  loan;  or  (Iv)  to  be  con¬ 
structed  imder  the  authority  of  the  Na¬ 
tional  Capital  Transportation  Act  of  1965 
or  Title  in  of  the  Washington  Metro¬ 
politan  Area  Transit  R^nilation  Com- 
l>act. 

(e)  “Chaiiman”  means  the  Chairman 
of  A&TBCB. 

(f)  “Construction”  means  the  con¬ 
struction  of  a  new  building,  the  acquisi¬ 
tion,  expansion,  remoddlng,  alteration, 
and  renovation  of  existing  buildings,  and 
Initial  equipment  of  such  buildings. 

(g)  “Day”  means  calendar  day. 

(h)  “Executive  Director”  means  the 
A&TBCB  Executive  Director. 

(i)  “Handicapped  Individual”  means 
any  person  who  (1)  has  a  phjrsical  or 
mental  impairment  which  substantially 
limits  one  or  more  of  such  person’s  major 
life  activities,  (2)  has  a  record  of  such 
impairment,  or  (3)  is  regarded  as  having 
such  an  impairment. 

(j)  “Judge”  means  the  Administrative 
Law  Judge  appointed  or  designated  by 


These  regulations  apply  to  all  build¬ 
ings  designed,  constructed,  or  altered 
after  the  effective  date  of  a  standard  is¬ 
sued  under  the  Architectural  Barriers 
Act  of  1968  applicable  to  such  buildings. 

§  1150.2  Definitions. 

(a)  “A&TBCB”  means  the  Architec¬ 
tural  and  Transportation  Barriers  Com¬ 
pliance  Bostrd. 

(b)  “Agency”  means  Federal  depart¬ 
ment.  agency  or  instrumentality  as  de¬ 
fined  in  Subchapter  n  and  Chapt^  7  of 
Title  5  of  the  United  States  Code  or  an 
official  thereof. 

(c)  “Architectural  Barriers  Act” 
means  the  Architectural  Barriers  Act  of 
1968,  Pub.  L.  90-480,  as  amended,  42 
U.S.C.  4151  et  seq. 

(d)  “Building”  means  any  building  or 
facility,  including  the  site  thereof  and 
structures  appurtenant  thereto  (other 
than  (1)  A  privately  owned  structure  not 
leased  by  the  government  on  or  after 
January  1,  1977,  for  subsidized  housing 
programs  including  any  renewal  of  a 
lease  entered  before  January  1.  1977, 
which  renewal  is  on  or  after  such  date, 
and  (2)  any  building  or  facility  on  a  mili¬ 
tary  installation  designed  and  con¬ 
structed  primarily  for  use  by  able-bodied 
military  personnel)  the  Intended  use  oi 
which  either  will  require  that  such  build¬ 
ing  or  facility  be  accessible  to  the  pulflic, 
or  may  result  in  the  employment  or  res¬ 
idence  therein  of  irfiyslcally  handl- 


the  A&TBCB  pursuant  to  Section  502 
(e)  of  the  Rehabllitatlim  Act. 

(k)  “PER”  means  Provisional  Ex¬ 
pedited  R^ef. 

(l)  “Privately  Owned  Residential 
Structure”  means  a  residential  building 
or  facility  not  owned  by  a  Federal  agency 
or  instrumentality,  a  state,  county, 
municipal  or  other  governmental  ^tlty, 
or  a  p(ffitical  subdivision  thereof,  mr  an 
instrumentality  of  a  state,  county, 
municipal  or  other  governmental  entity 
or  of  a  political  subdivision  thereof. 

(m)  “Rehabilitation  Act”  means  the 
Rehabilitation  Act  of  1973,  Pub.  L.  93- 
112,  87  Stat.  391,  29  U.S.C.  792,  as 
amended. 

(n)  “Respondent”  means  a  party 
answering  the  citation.  Including  PER 
citation. 

(o)  “Standard”  means  any  standard 
for  accessibility  and  usability  prescribed 
pursuant  to  the  Architectural  Barriers 
Act. 

§  1150.3  Scope  of  rules. 

(a)  These  rules  shall  govern  all  com¬ 
pliance  proceedings  before  the  A&TBCB 
and  judges. 

(b)  In  the  absence  of  a  specific  pro¬ 
vision  In  these  rules,  procedure  shall  be 
in  accordance  with  the  Administrative 
Procedure  Act,  Subchapter  n  of  Chapter 
5  and  diapter  7,  of  Title  5.  United  States 
Code,  and  the  Federal  Rules  of  Civil 
Procedure,  In  that  order. 
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§  1150.4  Use  of  gentler  and  number. 

(a)  Words  Importing  the  singular 
number  may  extend  and  be  applied  to  a 
plural  and  vice  versa. 

(b)  Words  Importing  the  masculine 
gender  may  be  applied  to  feminine 
gender. 

§  1150.5  Suspension  of  rules. 

Upon  notice  to  all  parties,  the  Chair¬ 
man  or  the  Judge,  with  respect  to  matters 
pending  before  them,  may  modify  or 
waive  any  rule  In  these  regulations  up<m 
determination  that  no  party  will  be  xm- 
duly  prejudiced  and  that  the  ends  of  jus¬ 
tice  will  thereby  be  served. 

Subpart  B — Parties 
§  1150.11  Parties. 

(a)  The  term  party  shall  include  any 
agency,  state  body,  or  other  person  to 
whom  a  notice  of  hearing  or  opportunity 
for  hearing  has  been  mailed  naming 
them  as  respondent. 

(b)  The  Executive  Director  shall  be  the 
party  initiating  proceedings  herexmder 
by  the  issuance  of  a  citation  under 
S  1150.42. 

§  1150.12  Complainants. 

(a)  A  person  submitting  a  written 
complaint  alleging  noncompliance  with 
the  standards  Issued  pursuant  to  the 
Architectural  Barriers  Act  is  not  a  party 
as  a  matter  of  course  to  the  proceedings 
governed  by  these  regulations,  but  may 
petition  to  participate  under  S  1150.13. 
Whether  or  not  the  p>etitlon  to  partici¬ 
pate  is  granted,  the  complainant  shall 
receive  a  copy  of  the  final  order  issued 
by  the  judge  and  the  A&TBCB. 

(b)  The  identity  of  all  persons  submit¬ 
ting  complaints  shall  be  held  in  confi¬ 
dence  unless  such  person  requests  other¬ 
wise  in  writing. 

fc)  All  persons  submitting  written 
complaints  shall  be  given  or  mailed,  by 
certified  mail,  return  receipt  requested,  a 
copy  of  these  regulations. 

§  1150.13  Participatimi  on  petition. 

(a)  Any  interested  person  may  petition 
the  judge  to  participate  in  the  proceed¬ 
ings  upon  showing  that  such  a  perscm 
has  an  Interest  In  the  proceedings  and 
may  contribute  materially  to  their  proper 
disposition.  It  shall  be  prestuned  that  the 
interest  of  a  person  as  a  complainant  is 
a  sufficient  Interest  to  permit  participa- 
tim  In  the  proceedings. 

(b)  The  judge  may,  in  his  discretion, 
determine  the  extent  of  participation  of 
petitioners,  including  as  an  intervening 
party  or  participant.  The  judge  may,  in 
his  discretion,  limit  participation  to  sub¬ 
mitting  docxunents  and  briefs,  or  permit 
the  introduction  of  evidence  and  ques¬ 
tioning  of  witnesses. 

§  1150.14  Appearance. 

(a)  A  party  may  appear  in  person  or 
by  counsel  or  other  representative  and 
participate  fully  In  any  proceedings.  An 
agency,  state  body,  or  corporation  may 
appear  by  any  of  Its  officers  or  by  any 
employee  It  authorizes  to  appear  on  its 
behalf. 


(b)  A  representative  of  a  party  par¬ 
ticipant  shall  be  deemed  to  ecmtrol  aU 
matters  respecting  the  Interest  (rf  such 
j^rty  or  pai^clpant  in  the  proceedings. 

(c)  Nothing  contained  herein  shall  be 
construed  to  require  any  representative 
to  be  an  attomey-at-law. 

(d)  Withdrawal  of  appearance  of  any 
representative  will  be  effective  by  filing 
a  written  notice  of  withdrawal  and  by 
serving  a  copy  thereof  <m  all  parties  and 
participants. 

Subpart  C — Form,  Execution,  Service  and 
Filing  of'Documents 

§  1150.21  Form  of  documents  to  be 
filed. 

Documents  to  be  filed  under  the  rules 
in  this  part  shall  be  dated,  the  original 
signed  in  ink,  shall  show  the  docket  de¬ 
scription  and  title  of  the  proceeding  and 
shall  show  the  title.  If  any,  and  address 
of  the  signatory.  Copies  need  not  be 
signed  but  the  name  of  the  person  sign¬ 
ing  the  original  shall  be  reproduced.  Doc¬ 
uments  shall  be  legible  and  shall  not  be 
more  than  8*^  inches  wide  and  12  inches 
long. 

§  1150.22  Signature  of  documents. 

The  signature  of  a  party,  authorized 
officer,  employee  or  attorney  constitutes 
a  certification  that  he  has  read  the  docu¬ 
ment,  that  to  the  best  of  his  knowledge, 
information,  and  belief  there  is  a  good 
ground  to  support  it,  and  that  it  is  not 
interposed  for  delay.  If  a  document  is  not 
signed  or  is  signed  with  Intent  to  defeat 
the  purpose  of  this  section,  it  may  be 
stricken  as  sham  and  false  and  the  pro¬ 
ceeding  may  proceed  as  though  the  docu¬ 
ment  had  not  been  filed. 

§  1150.23  Filing  and  service. 

All  notices  by  a  member  of  the 
A&TBCB  or  A&TBCB  staff,  and  all  writ¬ 
ten  motions,  requests,  petitions,  memo¬ 
randa,  pleadings,  appeals,  briefs,  deci¬ 
sions,  and  correspondence  to  the  judge, 
or  an  A&TBCB  member  or  A&TBCB  staff 
from  a  party,  or  vice  versa,  relating  to  a 
proceeding  after  its  commencement  shall 
be  filed  and  served  on  all  parties  and  par¬ 
ticipants.  Parties  shall  submit  for  filing 
the  original  and  two  copies  of  documents, 
exhibits,  and  transcripts  of  testimony. 
Filings  shall  be  made  with  the  hearing 
clerk  at  the  address  stated  in  the  notice 
of  hearing  or  notice  of  opportunity  for 
hearing,  during  regular  business  hours. 
Regular  bxislness  hours  are  every  Mon¬ 
day  through  Friday  (Federal  legal  holi¬ 
days  excepted)  from  9  a.m.  to  5:30  pm.. 
Eastern  Standard  or  Daylight  Savings 
Time,  whichever  is  effective  in  the  Dis¬ 
trict  of  Columbia  at  the  time.  Filing  may 
be  in  person  or  by  mall. 

§  1150.24  Service— how  made. 

Service  of  one  copy  shall  be  made  on 
each  party  and  participant  by  pa*sonal 
delivery  or  by  certified  mail,  return  re¬ 
ceipt  requested,  properly  addressed  with 
postage  prepaid.  When  a  party  or  partlc- 
'  ipant  has  appeared  by  attorney  or  other 
representative,  service  upon  such  attor¬ 
ney  or  representative  will  be  deemed 
service  upon  the  party  or  participant. 


§  1150.25  Dale  of  Service. 

The  date  of  service  shall  be  the  day 
when  the  matter  is  deposited  in  United 
States  mafl  or  is  deUvesed  in  person,  ex- 
e^  that  the  date  of  service  of  the  initial 
notice  of  hearing  or  ompiortunlty  for  hear¬ 
ing  shall  be  the  date  of  its  delivery,  or  the 
date  that  its  attempted  delivery  is 
refused. 

Subpart  D — ^Time 
§  1150.31  Computation. 

In  ccunputing  any  period  of  time  tmder 
the  rules  in  this  part  or  in  an  order  is¬ 
sued  hereimder,  the  time  begins  with  the 
day  following  the  act,  event,  or  default, 
and  Includes  the  last  day  of  the  period, 
unless  it  is  a  Saturday,  Sunday,  or  Fed¬ 
eral  legal  holiday,  in  which  event  it  in¬ 
cludes  the  next  following  business  day. 
When  the  period  of  time  prescribed  or 
allowed  is  less  than  seven  (7)  days,  inter¬ 
mediate  Saturdays,  Sundays,  and  Federal 
legal  holidays  shall  be  excluded  from  the 
computation. 

§  1150.32  Extrn^ion  of  lime  or  po^t- 
ponement. 

Requests  for  extension  of  time  shall  be 
served  on  aU  parties  and  participants, 
and  should  set  forth  the  reasons  for  the 
application.  Applications  may  be  granted 
by  the  judge  upon  a  showing  of  good 
cause  by  the  {q>plicant.  From  the  desig¬ 
nation  of  a  judge  imtil  the  issuance  of  his 
decision,  such  requests  should  be  ad¬ 
dressed  to  him.  Answers  to  such  requests 
are  permitted  if  made  promptly. 

Subpart  E — Proceedings  Prior  to  Hearings; 

'  Pleadings  and  Motions 

§1150.41  Informal  resolution. 

(a)  The  A&TBCB  immediately  shall 
serve  copies  of  complaints  on  all  relevant 
agencies  and  Interested  parties. 

(b)  All  such  complaints  should  be  re¬ 
solved  informally  and  expeditiously,  if 
possible,  by  the  responsible  parties. 
Should  compliance  with  the  applicable 
standards  not  be  achieved  Informally  or 
an  impasse  concerning  the  allegations  of 
compliance  or  noncompliance  be  reached, 
the  A&TBCB  will  review  the  matter  and 
take  such  actions  including,  but  not  lim¬ 
ited  to,  surveying  and  investigating 
buildings,  monitoring  compliance  pro¬ 
grams  of  agencies,  furnishing  technical 
assistance,  including  standard  interpre¬ 
tation,  to  agencies,  and  obtaining  such 
assurances,  certifications,  and  plans  of 
action  as  may  be  necessary  to  aisui*e 
compliance. 

(c)  To  the  extent  practicable,  in  the 
course  of  informally  resolving  allegations 
of  noncompliance,  any  person  who  might 
be  a  party  to  compliance  proceedings 
should  be  apprised  of  the  alleged  in¬ 
stances  of  ncmcompllance  and  afforded 
the  opportunity  to  respond  or  submit 
pertinent  documents. 

(d)  An  actions  imder  this  §  1150.41 
shaU  be  completed  within  sixty  (60)  days 
after  receipt  of  the  cmnplalnt  by  the 
A&TBCB  and  aU  affected  agencies  either 
by  the  Issuance  of  a  cltatlim  under 
§  1150.42  or  by  the  issuance  by  the  Ex¬ 
ecutive  Director  of  a  written  determlna- 
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tion  that  a  citation  will  not  be  Issued 
stating  the  resusons  therefor. 

•  e)  A  determination  not  to  issue  a 
citation  shall  be  served  in  accordance 
with  §  1150.24  on  all  interested  parties 
upon  whom  a  citation  would  have  been 
served  if  a  citation  had  been  issued. 

§  1150.42  Citations. 

(a)  If  there  appears  to  be  a  failure  or 
threatened  failure  to  comply  with  the 
standards  issued  pursuant  to  the  Archi¬ 
tectural  Barriers  Act,  and  if  the  non- 
compliance  or  threatened  noncompliance 
cannot  be  corrected  or  resolved  by  Infor¬ 
mal  means  imder  §  1150.41  within  sixty 
(60)  days  after  receipt  of  the  complaint 
by  the  A&TBCB,  all  affected  agencies, 
and  interested  parties,  the  Executive  Di¬ 
rector  shall  issue  a  written  citation  re¬ 
questing  the  A&TBC!B  to  order  such  relief 
as  is  necessary  to  ensure  compliance  with 
the  standards  issued  pursuant  to  the 
Architectural  Barriers  Act,  which  relief 
may  include  the  suspension  or  withhold¬ 
ing  of  fluids,  nie  citation  shall  be  served 
upon  all  interested  parties,  including  the 
complainant,  the  agency  having  custody 
or  control  of,  and  the  agency  funding  by 
contract,  grant,  or  loan,  the  allegedly 
noncomplyii^  building.  The  citation 
shall  contain  a  concise  jurisdictional 
statement  reciting  the  provisions  of  the 
Rehabilitation  Act  and  Architectural 
Barriers  Act  pursuant  to  which  the  re¬ 
quested  action  may  be  taken,  as  well  as 
a  short  and  plain  basis  for  requesting 
the  imposition  of  the  sanctions.  The  cita¬ 
tion  shall  sdso  (l)(a)  advise  the  agency 
and  interested  parties  that  a  hearing 
concerning  the  matter  in  question  will  be 
scheduled  within  fifteen  (15)  days  at 
which  time  they  will  be  advised  of  the 
time  and  place  of  hearing  or  (b)  fix  a 
date,  not  less  than  fifteen  (15)  days  after 
the  date  of  citation  within  which  the 
agency  or  affected  parties  may  request  a 
hearing,  and  (2)  contain  a  List  of  all  per¬ 
tinent  documents  necessary  for  the  judge 
to  make  a  decision  on  the  alleged  non- 
compliance,  including,  but  not  limited  to, 
contracts,  invitations  for  bids,  specifi¬ 
cations,  contract  or  grant  drawings,  and 
correspondence. 

(b)  In  addition  to  all  other  forms  of 
relief  requested,  the  citation  shall  re¬ 
quest  PER  when  it  appears  to  the  Ex¬ 
ecutive  Director  that  immediate  and 
irreparable  harm  from  noncompliance 
with  the  standards  issued  piu^uant  to 
the  Architectural  Barriers  Act  is  occur¬ 
ring  or  is  about  to  occur.  Citations  re¬ 
questing  PER  shall  recite  specific  facts 
and  the  affidavit  or  the  notarized  com¬ 
plaint  upon  which  the  PER  request  is 
based.  Citations  requesting  PER  shall 
recite  that  a  hearing  regarding  PER  has 
been  scheduled  eight  (8)  days  after  re¬ 
ceipt  of  the  citation.  Citations  request¬ 
ing  PEIR  may  be  filed  without  prejudice 
to  proceedings  in  which  PER  is  not  re¬ 
quested.  The  time  and  place  of  hearing 
fixed  in  the  citation  shall  be  reason¬ 
able  and  shall  be  subject  to  change  for 
cause. 

(c)  The  Executive  Director  shall  file 
Cities  of  all  pertinent  documents  listed 
in  the  citation  simultaneously  with  fil¬ 
ing  the  citation. 


§  1150.43  Answers. 

(a)  Answers  shall  be  filed  by  respond¬ 
ents  within  fifteen  (15)  days  after  re¬ 
ceipt  of  a  citation.  The  answer  shall 
admit  or  deny  specifically  and  in  detail, 
matters  set  forth  in  each  allegation  of 
the  citation,  unless  the  respondent  is 
without  knowledge,  in  which  case^the 
answer  sh£dl  so  state  and  such  state¬ 
ment  shall  be  deemed  a  denial.  Matters 
not  specifically  denied  shall  be  deemed 
admitted.  Failure  to  file  an  answer  shall 
constitute  an  admissiqn  of  all  facts  re¬ 
cited  in  the  citation.  Answers  shall  con¬ 
tain  a  list  of  additional  pertinent  doc¬ 
uments  not  listed  in  the  citation  which 
documents,  respondent  believes,  are  nec¬ 
essary  for  the  Board  or  the  judge  to 
make  a  decision  in  the  proceedings  here¬ 
in.  Copies  of  the  listed  documents  shall 
be  filed  with  the  answer. 

(b)  Answers  to  citations  requesting 
PER  shall  be  in  the  form  of  all  answers, 
as  set  forth  in  subparagraph  (a)  above, 
shall  be  filed  within  four  (4)  days  after 
receipt  of  the  citation,  and  shall  recite 
in  detail  by  affidavit  or  by  notarized  an¬ 
swer  why  the  PER  requested  should  not 
be  granted. 

(c)  When  a  citation  contains  a  re¬ 
quest  for  relief  to  ensure  compliance  with 
standards  issued  pursuant  to  the  Archi¬ 
tectural  Barriers  Act,  as  well  as  PER,  an 
answer  to  the  PER  request  shall  be  filed 
in  accordance  with  subparagraph  ^  (a) 
above. 

§  1150.44  Amenclnierils. 

(a)  The  Executive  Director  may  amend 
the  citation  as  a  matter  of  course  before 
an  answer  is  filed.  A  respondent  may 
amend  its  answer  once  as  a  matter  of 
course,  not  later  than  five  (5)  days  after 
the  filing  of  the  original' answer.  Other 
amendments  of  the  citation  or  the  an¬ 
swer  shall  be  made  only  by  leave  of 
judge.  An  amended  citation  shall  be  an¬ 
swered  within  five  (5)  days  of  its  serv¬ 
ice,  or  within  the  time  for  filing  an 
answer  to  original  notice,  whichever  Is 
longer. 

(b)  Citations  and  answers  in  PER  pro¬ 
ceedings  may  not  be  amended  prior  to 
hearing.  However,  citations  and  answers 
in  such  proceedings  may  be  amended  at 
the  hearing  with  the  permission  of  the 
judge. 

§  1150.45  Rt‘que<il  for  hearing. 

Within  fifteen  (15)  days  frcwn  service 
of  a  citation  which  does  not  fix  a  date 
for  a  hearing,  the  respondent,  either  in 
its  answer  in  a  separate  paragraph  there¬ 
of,  or  in  a  separate  document,  may  re¬ 
quest  a  hearing.  Failure  (rf  a  respondent 
to  request  a  hearing  shall  be  deemed  a 
waiver  of  the  right  to  a  hearing  and  to 
constitute  consent  to  the  making  of  a 
decision  on  the  basis  of  such  informa¬ 
tion  as  is  available. 

§  1150.46  Motioii!^. 

Motions  and  petitions  shall  state  the 
relief  sought,  the  authority  relied  upon, 
and  the  facts  alleged.  If  made  before  or 
aft«:  the  hearing,  these  matters  shall  be 
in  writing.  If  made  at  the  hearing,  they 
may  be  stated  orally  or  the  judge  may 


require  that  they  be  reduced  in  writing 
and  filed  and  served  on  all  parties.  Ex¬ 
cept  as  otherwise  ordered  by  the  judge, 
responses  to  a  written  motion  or  petition 
shall  be  filed” within  ten  (10)  days  after 
the  motion  or  petition  is  served.  An  im¬ 
mediate  oral  response  may  be  made  to 
an  oral  motion.  All  arguments  <m  motions 
will  be  at  the  discretion  of  the  judge. 

§  1150.47  Di  spo.siiion  of  motions  and 
petitions. 

The  A&TBCB  or  the  judge  may  not 
sustain  or  grant  a  written  motion  or  peti¬ 
tion  prior  to  expiration  or  the  time  for 
filing  responses  thereto,  but  may  over¬ 
rule  or  deny  such  motion  or  petition 
without  awaiting  response;  providing, 
however,  that  prehearing  conferences, 
hearings,  and  decisions  need  not  be  de¬ 
lay^  pending  disposition  of  motions  or 
petitions.  All  motions  and  petitions  may 
be  ruled  upon  immediately  after  re¬ 
sponse.  Motions  and  petitions  not  dis¬ 
posed  of  in  separate  rulings  or  in  deci¬ 
sions  will  be  deemed  denied. 

Subpart  F — Responsibilities  and  Duties  of 
Judge 

§1150.51  W  ho  presides. 

(a)  A  judge  assigned  under  5  U.S.C. 
3105  or  3344  (formerly  section  11  of  the 
Administrative  Procedure  Act)  shall  pre¬ 
side  over  the  taking  of  evidence  in  any 
hearing  to  which  these  rules  of  proce¬ 
dure  apply. 

(b)  Pending  designation  of  a  judge, 
the  responsibilities,  duties  and  authori¬ 
ties  of  the  judge  under  these  regulations 
shall  be  executed  by  the  A&TBCB 
through  the  Chairman  or  other  member 
of  the  A&TBCB  designated  by  the  Chair¬ 
man. 

(c)  The  Chairman,  or  other  member  of 
the  A&TBCB  designated  by  the  Chair¬ 
man,  shall  preside  over  proceedings  be¬ 
fore  the  A&TBCB. 

§  1150.52  Designation  of  judge. 

The  Chairman  or  other  member  of  the 
A&TBCB  designated  by  the  Chairman 
shall  designate  a  judge  as  presiding.  Such 
designation  shall  be  in  writing  and  may 
also  fix  the  time  and  place  of  hearing.  A 
copy  of  such  designation  order  shall  be 
served  upon  all  parties.  Moticois  and  peti¬ 
tions  shall  be  submitted  to  the  desig¬ 
nated  judge.  In  the  case  of  the  death, 
illness,  disqualification  or  unavailability 
of  the  designated  judge,  a  replaconent 
shall  be  designated  in  accordance  with 
this  paragraph. 

§  1150.53  Aiilliorily  of  judge. 

The  judge  shall  have  the  duty  to  con¬ 
duct  a  fair  hearing,  to  take  all  necessary 
action  to  avoid  delay,  and  maintain 
order.  He  shall  have  all  powers  neces¬ 
sary  to  effect  these  ends,  including  (but 
not  limited  to)  the  power  to: 

(a)  Arrange  and  issue  notice  of  the 
date,  time,  and  place  of  hearings,  or,  on 
due  notice  to  the  parties,  to  change  the 
date,  time,  and  place  of  hearings  previ¬ 
ously  set. 

(b)  Hold  conferences  to  settle,  sim¬ 
plify,  or  fix  the  issues  in  proceedings,  or 
to  consider  other  matters  that  may  aid 
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In  the  expeditious  disposition  of  the  pro¬ 
ceedings. 

(c)  Require  parties  and  participants  to 
state  their  position  with  respect  to  the 
various  issues  in  the  proceedings. 

(d)  Administer  oaths  and  afBrmations. 

(e)  Rule  on  motions,  and  other  varo- 
cedural  items  on  matters  pending  before 
him. 

(f )  Regulate  the  course  of  the  hearing 
and  conduct  of  counsel  therein. 

(q)  Examine  witnesses  and  direct  wit¬ 
nesses  to  testify. 

(h)  Receive,  rule  on,  exclude  or  limit 
evidence. 

(i)  Fix  the  time  for  filing  motions, 
petitions,  briefs,  or  other  items  in  mat¬ 
ters  pending  before  him. 

(J)  Issue  decisions. 

(k)  Take  any  action  authorized  by  the 
rules  in  tlfis  part  or  the  provisions  of  5 
nJ3.C.  551-559  (the  Administrative  Pro¬ 
cedure  Act) . 

§  1150.54  Disqualification  of  judge. 

(a)  A  judge  may  withdraw  from  a 
proceeding  whenever  he  deems  himself 
disqualified. 

(b)  Any  party  may  request  the  judge, 
at  any  time  following  his  designation  and 
before  the  filing  of  his  decision,  to  with¬ 
draw  (m  ground  of  perstxial  bias  or  dis¬ 
qualification,  by  promptly  filing  with  him 
an  afi&davit  setting  for^  in  detail  the 
matters  alleged  to  constitute  groimds  for 
disqualification. 

(c)  If,  in  the  opinion  of  the  judge,  the 
affidavit  referred  to  in  paragraph  (b)  oX 
this  section  is  filed  with  due  diligence 
and  is  sufficient  on  its  face,  the  judge 
shall  forthwith  disqualify  himself  and 
withdraw  from  the  proceeding. 

(d)  If  the  judge  does  not  disqualify 
himself' and  withdraw  from  the  proceed¬ 
ing,  he  shall  so  rule  upon  the  record, 
stating  the  grounds  for  his  ruling  and 
Shan  proceed  with  the  hearing,  or,  if  the 
hearing  has  closed,  he  shaU  proceed  with 
the  issuance  of  his  decision,  and  the  pro¬ 
visions  of  §  1150.102  shall  thereupon 
apply. 

Subpart  G — Prehearing  Conferences  and 
Discovery 

§1150.61  Prehearing  conference. 

(a)  At  any  time  before  a  hearing,  the 
judge,  on  his  own  motion  or  on  motlcxi 
of  a  party,  may  direct  the  parties  or 
their  representatives  to  exchange  infor¬ 
mation  or  to  participate  in  a  prehearing 
conference  for  the  purpose  of  considering 
matters  which  tend  to  simplify  the  is¬ 
sues  or  expedite  the  proceedings. 

(b)  The  judge  may  issue  a  prehearing 
order  whi^  includes  the  agreements 
reached  by  the  parties.  Such  order  shall 
be  served  upon  all  parties  and  partici¬ 
pants  and  shall  be  a  part  of  the  record. 

§  1150.62  Discoverj-. 

(a)  Parties  are  encouraged  to  engage 
in  voluntary  discovery  procedures.  For 
good  cause  shown  under  appropriate  cir¬ 
cumstances,  but  not  as  a  matter  of 
course,  the  judge  will  entertain  motions 
for  permission  for  discovery,  issue  orders 
Including  orders  for  the  taking  of  testi¬ 
mony  upon  oral  examination  or  written 


interrogatories  before  an  officer  author¬ 
ised  to  administer  oaths,  to  permit  serv¬ 
ice  of  written  Interrogatories  up(xi  the 
opposing  party,  to  produce  and  permit 
Inspection  of  designated  documents,  and 
to  permit  service  upon  the  oiHPOsing 
party  a  request  for  the  admission  of 
specific  facts. 

(b)  Motions  for  discovery  shall  be 
granted  only  to  the  extent  and  upon  such 
terms  as  the  judge  in  his  discretion  con¬ 
siders  to  be  consistent  with  and  essen¬ 
tial  to  the  objective  of  securing  a  just 
and  inexpensive  determination  of  the 
merits  of  the  citation  without  unneces¬ 
sary  delay. 

(c)  In  connection  with  any  discovery 
procedure,  the  judge  may  make  any  or¬ 
der  which  justice  requires  to  protect  a 
party  or  person  frmn  annoyance,  embar¬ 
rassment  oppression  or  undue  burden  or 
expense,  including  limitations  on  the 
scope,  method,  time  and  place  for  dis¬ 
covery,  and  provisions  for  protecting  the 
secrecy  of  confidential  Information  or 
documents.  If  any  party  fails  to  c(xnply 
with  a  discovery  order  of  the  judge  un¬ 
der  these  rules,  without  an  excuse  or 
explanation  satisfactory  to  the  judge  for 
such  failure,  the  judge  may  decide  the 
fact  or  issue  relating  to  the  material  re¬ 
quested  to  be  produced,  or  the  subject 
matter  of  the  probable  testimony,  in  ac¬ 
cordance  with  claims  of  the  other  party 
in  interest  or  in  accordance  with  the 
other  evidence  available  to  the  judge,  or 
make  such  other  ruling  as  he  determines 
just  and  proper. 

Subpart  H — Hearing  Procedures 
§  1 150.71  Briefs. 

The  judge  may  require  parties  and 
participants  to  file  written  statonents 
of  posltlcm  prior  to  the  beginning  of  a 
hearing.  The  judge  may  also  require  the 
parties  to  submit  trial  briefs. 

§  1150.72  Evidentiary  purpose. 

Hearings  for  the  receipt  of  evidence 
will  be  held  only  in  cases  where  Issues  of 
fact  must  be  resolved.  Where  it  ai^}ears 
from  the  citation,  the  answer,  stipula¬ 
tions,  or  other  dociun^ts  in  Uie  record, 
that  there  are  no  matters  of  material 
fact  in  dispute,  the  judge  may  enter  an 
OTder  so  finding,  vacating  the  hearing 
date,  if  one  has  been  set,  and  fixing  the 
time  for  filing  briefs. 

§  1150.73  Testimony. 

(a)  Formal  rules  of  evidence  shall  not 
apply,  but  rules  or  principles  designed  to 
assure  production  of  the  most  probative 
evidence  available  will  be  applied.  Testi- 

.  mony  shall  be  given  orally  under  oath  or 
affirmation;  but  the  judge,  in  his  dis¬ 
cretion,  may  reqttire  or  permit  the  direct 
testimony  of  any  witness  be  prepared  in 
writing  and  served  on  all  parties  in  ad¬ 
vance  of  the  hearing.  Such  testimony 
may  be  adopted  by  the  witness  at  the 
hearing,  and  filed  as  part  of  the  record. 

(b)  All  witnesses  shall  be  available  for 
cross-examination  and,  at  the  discretion 
of  the  judge,  may  be  cross-examined 
without  regstrd  to  the  scope  of  direct  ex¬ 
amination  as  to  any  matter  which  is 
relevant  and  material  to  the  proceeding. 


(c)  When  testimony  is  taken  by  deposi¬ 
tion,  an  (H^portunlty  shall  be  given,  with 
appropriate  notice,  for  all  parties  to 
cross-examine  the  witness.  Objections  to 
any  testimony  or  evidence  presented 
therein  shall  be  deemed  waived  unless 
raised  at  the  time  of  the  deposition. 

(d)  Witnesses  appearing  before  the 
judge  shall  be  paid  the  same  fees  and 
mileage  that  are  paid  witnesses  in  the 
courts  of  the  United  States,  and  witnesses 
whose  depositions  are  taken  and  the  per¬ 
sons  taking  the  same  shall  severally  be 
entitled  to  the  same  fees  as  are  paid  for 
like  services  in  the  courts  of  the  United 
States.  Witness  fees  and  mileage  be 
paid  by  the  party  at  whose  instance  the 
witness  appears,  and  the  pers<m  taking 
a  deposition  shall  be  paid  by  the  party 
at  whose  instance  the  deposition  is  taken, 

§  1150.74  Exclusion  of  evidence. 

The  judge  may  exclude  evidence  which 
is  immaterial,  irrelevant  or  unduly 
repetitious. 

§  1150.75  Objections. 

Objections  to  evidence  or  testimony 
shall  be  timely  and  shall  briefly  state  the 
groimds. 

§  1150.76  Exceptions. 

Exceptions  to  rulings  of  the  judge  are 
imnecessary.  It  is  sufficient  that  a  party, 
at  the  time  the  ruling  of  the  judge  is 
sought,  makes  known  the  action  which 
he  desires  the  judge  to  take,  or  his  ob¬ 
jection  to  an  actimi  taken,  and  his 
grounds  therefor. 

§  1150.77  Official  Notice. 

Where  official  notice  is  taken  or  is  to 
be  taken  of  a  material  fact  not  appearing 
in  the  evidence  of  record,  any  party,  on 
timely  request,  shall  be  afforded  an  op- 
portimlty  to  show  the  contrary. 

§  1150.78  Public  document  items. 

Whenever  there  is  offered  (in  whole 
or  in  part)  a  public  document,  such  as 
an  official  report,  decision,  opinion,  or 
published  scientific  or  economic  statis¬ 
tical  data  Issued  by  any  of  the  executive 
departments  (or  their  subdivisions) .  leg¬ 
islative  agencies  or  committees  or  admin¬ 
istrative  agencies  of  the  Federal  gov¬ 
ernment  (Including  government-owned 
corporations) ,  or  a  similar  document  is¬ 
sued  by  a  State  or  its  agencies,  and  such 
document  (or  part  thereof)  has  been 
shown  by  the  offeror  to  be  reasonably 
available  to  the  public,  such  document 
need  not  be  produced  or  marked  for  iden¬ 
tification,  but  may  be  offered  for  official 
notice,  as  a  public  document  item  by 
specifying  the  document  or  relevant  part 
thereof. 

§  1150.79  OfTcr  of  proof. 

An  offer  of  proof  made  in  connection 
with  an  objection  taken  to  a  ruling  of 
the  judge  rejecting  or  excluding  proffered 
oral  testimony  shall  consist  of  a  state¬ 
ment  of  the  substance  of  the  evidence 
which  counsel  contends  would  be  adduced 
by  such  testimony;  and.  if  the  excluded 
evidence  consists  of  evidence  in  docu¬ 
mentary  or  wriUen  form  or  of  refer^ce 
to  dociunents  or  records,  a  copy  of  such 
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evidence  shall  be  marked  for  Identifica¬ 
tion  and  shall  accompany  the  record  aa 
the  offer  of  pro(ff. 

§1150.80  Appeals  from  mlinK  of 

judge. 

(a)  Rulings  of  the  judge  may  not  be 
appealed  to  the  A&TBCB  prior  to  his 
consideration  of  the  entire  proceeding 
exc^t  with  the  consent  of  the  judge  and 
where  he  certifies  on  the  record  or  in 
writing  that  the  allowance  of  an  Inter¬ 
locutory  appeal  is  clearly  necessary  to 
prevent  exceptional  delay,  expense,  or 
prejudice  to  any  party,  or  substantial 
detriment  to  the  public  interest.  If  an 
ai>peal  is  allowed,  any  party  may  file  a 
brief  with  the  A&TBCB  within  such  pe¬ 
riod  as  the  judge  directs. 

(b)  There  shall  be  no  oral  argument 
or  appearances  on  any  appeal  or  any 
motion  unless  the  A&TBCB  directs  other¬ 
wise. 

§  1150.81  Consolidated  or  joint  hear¬ 
ing. 

In  cases  in  which  the  same  or  related 
facts  are  asserted  to  constitute  n<mcom- 
pllance  with  standards  issued  pursuant 
to  the  Architectural  Barriers  Act,  the 
judge  may  order  all  such  related  cases 
consolidated  and  may  make  such  other 
orders  concerning  proceedings  therein 
as  will  be  consistent  with  the  objective  of 
securing  a  just  and  inexpensive  determi¬ 
nation  of  the  case  without  unnecessary 
delay. 

§1150.82  PER  proceedings. 

(a)  In  proceedings  in  which  a  citation, 
or  part  thereof,  seeking  PER  has  been 
file^  the  judge  shall  make  necessary 
rulings  with  respect  to  time  for  filing  of 
pleadings,  the  conduct  of  the  hearing  and 
with  respect  to  all  other  matters,  and 
shall  do  all  other  things  necessary  to 
complete  the  proceeding  in  the  minimum 
time  consistent  with  the  objective  of 
securing  an  exp>editk>us,  just  and  inex¬ 
pensive  determination  of  the  case.  The 
times  for  actions  set  forth  in  these  rules 
Shan  be  followed  unless  otherwise  or¬ 
dered  by  the  judge. 

(b)  Orders  of  PER  shall  be  on  such 
terms  and  conditions  as  the  judge  di¬ 
rects,  consistent  with  preserving  the 
rights  of  all  parties  so  as  to  permit  the 
timely  processing  of  the  citation,  or  part 
thereof,  not  requesting  PEffl,  as  well  as 
the  provisions  and  objectives  of  the  Ar¬ 
chitectural  Barriers  Act  and  the  Reha¬ 
bilitation  Act.  In  Issuing  an  order  for 
PER.  the  judge  shall  make  specific  find¬ 
ings  of  fact  and  conclusions  of  law  that 
the  Executive  Director  or  another  party, 
or  participant,  has  shown: 

(i)  Likelihood  of  succeeding  on  the 
merits  of  a  proceeding;  and 

(II)  That  the  threatened  Injury  or  vio¬ 
lation  outweighs  the  threatened  harm  to 
the  respondent  if  PER  is  granted;  and 

(III)  Granting  PER  Is  In  the  public 
Interest. 

(c)  The  judge  may  order  dismissed  any 
citation  or  part  thereof  seeking  PER 
when  the  judge  finds  that  the  timely 
processing  of  a  citation  not  requesting 


PER  win  adequate  ensure  the  objective 
of  section  502  of  the  Rehabtntatkm  Act 
and  that  Immediate  and  Irreparable  non- 
comidlance  with  the  standards  Issued 
pursuant  to  the  Architectural  Berrien 
Act  is  not  occurring  or  about  to  occur. 

Subpart  I — ^The  Record 
§1150.91  Record  for  decision. 

The  transcript  of  testimony,  exhibits, 
and  all  papers,  documents  and  requests 
filed  in  the  proceeding.  Including  briefs 
and  proposed  findings  and  ccaicluslons, 
shall  constitute  the  record  for  decision. 

§  1150.92  Official  transcript. 

The  A&TBCB  will  designate  the  official 
reporter  for  all  hearings.  The  official 
transcripts  of  testimony  taken,  together 
with  any  exhibits,  briefs,  or  memoranda 
of  law  filed  therewith,  shall  be  filed  with 
the  judge.  Transcripts  of  testimony  In 
hearings  may  be  (4)tained  from  the  offi¬ 
cial  reporter  by  the  parties  and  the  public 
at  rat^  not  to  exceed  the  maximum  rates 
fixed  by  the  contract  between  the 
A&TBCTB  and  the  reporter.  Upon  notice 
to  all  i>artles,  the  judge  may  authorize 
such  corrections  to  the  transcript  as  are 
necessary  to  refiect  accurately  the 
testimony. 

Subpart  J — Posthearing  Procedures; 

Decisions 

§  1150.101  Posthearing  briefs;  pro¬ 
posed  findings. 

(a)  The  judge  shall  fix  the  terms,  in¬ 
cluding  time  for  filing  pxist-hearing 
statements  of  position  or  briefs,  which 
may  contain  proposed  findings  of  fact 
and  conclusions  of  law.  The  judge  may 
fix  a  reasonable  time  for  such  filing,  but 
such  period  shall  not  exceed  thirty  (30) 
days  from  the  receipt  by  the  party  of  the 
transcript  of  the  hearing. 

(b)  No  briefs  or  statements  shall  be 
required  In  proceeding  seeking  PER  un¬ 
less  specifically  ordered  by  the  judge. 

§  1150.102  Decision. 

(a)  The  judge  shall  Issue  a  decision 
within  twenty  (20)  dasrs  after  the  close 
of  the  hearing,  or  within  twenty  (20) 
days  after  the  filing  of  briefs  of  proposed 
findings.  If  required.  The  decision  shall 
state  findings  of  fact,  conclusions  of  law, 
and  the  reasons  thei^or,  upon  all  ma¬ 
terial  Issues  of  fact  or  law  presented  on 
the  record,  and  may  recommend  action 
be  taken.  The  decision  shall  contain  such 
terms,  conditions  and  other  provisions 
as  are  consistent  with,  and  will  effectuate 
the  purposes  of  the  Archltectiu*al  Bar¬ 
riers  Act  and  the  Rehabilitation  Act,  and 
may  provide  for  the  suspension  or  with¬ 
holding  of  Federal  fimds  with  respect  to 
any  building  found  not  to  be  in  comcdl- 
ance  with  the  standards  issued  pursuant 
to  the  Architectural  Barriers  Act. 

(b)  In  proceedings  seeking  PER  the 
decision  may  be  given  orally  at  the  close 
of  the  hearing  and  shall  be  made  In  writ¬ 
ing  within  three  (3)  dairs  aft^  the 
hearing. 

(c)  Hie  findings,  conclusion  and  ded- 
sloci  Shan  be  eerved  on  an  parties  and 
participants  to  the  proceedings. 


§  1150.103  Appeal  of  decisions. 

(a)  Within  fourteen  (14)  days  after 
receipt  of  the  judge’s  decision  any  party 
or  participant  may  appeal  to  the 
A&TBCB  by  filing  an  app^  from  the  de¬ 
cision  with  the  Chairman.  The  appeal 
shaU  brlefiy  state  the  reasons  for  the  ap- 
peaL  The  parties  and  participants  shaU 
have  ten  (10)  days  freun  receipt  of  the 
appeal  to  respond. 

(b)  In  proceedings  seeking  PER.  any 
party  or  participant  may  appeal  to  the 
A&TBCB  by  filing  an  appeal  fn»n  the  de¬ 
cision  with  the  Chairman  within  four 
(4)  days  after  receipt  of  the  decision,  if 
written,  or  four  (4)  days  after  annoimce- 
ment  of  the  judge’s  decision.  If  oral, 
whichever  occurs  first.  'The  appeal  shall 
be  responded  to  by  the  other  p^les  and 
participants  wiUiln  four  (4)  days  after 
receipt  of  the  ^?peal. 

§  1150.104  Record  for  final  A&TBCB 
decision. 

’The  record  for  the  A&TBC7B’s  final  de¬ 
cision  shall  consist  of  the  record  for  the 
decision,  the  rulings,  and  declsl(m  of  the 
judge,  and  the  appeals  and  Ixlefs  filed 
subsequ^t  to  the  judge’s  decision. 

§  1 1 50. 105  Final  A&TBCB  decision. 

(a)  If  no  iq^?eal  to  the  decision  of  the 
judge  is  filed  within  the  period  specified 
in  S  1150.103  above,  such  decision  shall 
become  the  final  decision  of  the  A&TBCS 
under  section  502  of  the  Rehabilitation 
Act. 

(b)  Upon  the  filing  of  an  sppeal  of  the 
judge’s  decision,  the  A&TBCB  shall  re¬ 
view  the  judge’s  decision  and  issue  Its 
own  decision  thereon,  which  shall  con¬ 
stitute  the  final  decision  of  the  A&TBC7B 
under  section  502  of  the  Rehabilitation 
Act. 

(c)  ’The  decisiems  of  the  AS^TBCB  shall 
contain  findinga  of  fact,  conclusions  of 
law,  and  the  reasons  th^^efor.  The  deci¬ 
sion  of  the  A&TBCB  shall  (xmtain  such 
teims,  conditions,  and  other  provlsitMos 
as  are  consistent  with,  and  will  effectuate 
the  purposes  of  the  Architectural  Bar¬ 
riers  Act  and  the  Rehabilitation  Act,  and 
may  provide  tor  the  suspension  or  with¬ 
holding  of  Federal  funds  with  respect  to 
any  building  found  not  to  be  In  com¬ 
pliance  with  the  standards  issued  pur¬ 
suant  to  the  Architectural  Barriers  Act. 

(d)  1^  decision  of  the  A&TBCB  may 
affirm,  modify,  set  aside,  or  remand  to 
the  judge.  In  whole  or  in  part,  the  find¬ 
ings,  conclusions  and  decision  of  the 
judge,  and  shall  be  based  upon  the  rec* 
ord  for  the  decision. 

(e)  All  final  decisions  shall  be 
promptly  served  on  all  parties  and  par¬ 
ticipants.  ’Ihe  A&IBCB  has  the  objec¬ 
tives  of  Issuing  Its  decision  on  any  mat¬ 
ter  hereto  within  sixty  (60)  days  after 
filing  of  an  appeal  and  within  a  total 
of  one  hundred  eighty  (180)  days  after 
the  filing  of  the  complaint,  or  other  time 
period  applicable  by  law. 

§  1150.106  Jadicial  review. 

Action  taken  pursuant  to  section  503 
of  the  RehabUttation  Act  Is  subject  to 
judicial  review  as  provided  therein.  A 
final  order  of  compliance  affecting  any 
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Federal  department,  agency  or  Instru¬ 
mentality  of  the  United  States  shall  be 
final  and  binding  on  such  department, 
agency  or  instrumentality. 

Subpart  K — Miscellaneous  Provisions 
§  1150.111  Ex  parte  communications. 

No  person  having  an  Interest  in  such 
case  shall  make  or  cause  to  be  made  an 
ex  parte  conununicatkm  to  the  judge 
or  the  A&TBCB  with  respect  to  such 
case.  In  the  event  an  ex  parte  commiml- 
cation  occurs,  the  judge  or  the  A&TBCB 
shall  issue  such  orders  and  take  such  ac¬ 
tion  as  fairness  requires. 

§1150.112  Po8t  order  proc'cedings. 

(a)  Any  party  adversely  affected  by  an 
order  issued  by  a  judge  or  the  A&TBCB 
may  make  a  motion  to  the  judge  or  the 
A&TBCB.  whichever  issued  the  order  the 
party  seeks  to  vacate,  to  have  such  order 
vacated  upon  a  showing  that  the  building 
complies  with  the  standards  issued  pur¬ 
suant  to  the  Architectural  Barriers  Act. 

(b)  Notice  of  moti(»i  and  copies  of  all 
pleadings  shall  be  served  on  all  parties 
and  particlpcuits  to  the  original  proceed¬ 
ing.  Responses  to  the  motion  to  vacate 
xbftji  be  filed  within  ten  (10)  days  after 
receipt  of  the  motion  imless  the  judge 
or  the  A&TBCB  for  good  cause  shown 
grants  additional  time  to  reepond. 

(e)  Oral  arguxnent  on  the  motion  may 
be  ordered  by  the  judge  under  such  terms 


as  he  may  direct,  consistent  with  the  ob¬ 
jective  of  securing  a  mxnnpt,  just,  and 
inexpensive  determination  of  the  motion. 

(d)  Within  ten  (10)  days  after  receipt 
of  all  answers  to  the  motion,  the  judge 
shall  issue  his  decision  in  accordance 
with  8  1150.102. 

(e)  The  judge’s  decision  shall  be  sub¬ 
ject  to  finality  and  reviewable  by  the 
A&TBCB  in  accordance  with  8  1150.105. 

(f)  Exceptions  to  the  decision  on  the 
motion  to  vacate  shall  be  filed  within 
three  (3)  days  after  receipt  of  the  judge’s 
decision. 

(g)  By  service  of  an  order  on  all  par¬ 
ties  and  participants,  the  A&TBCS  may 
remand  motions  to  vacate  filed  with  the 
A&TBCB  to  the  judge. 

(h)  Decisions  of  the  judge  not  ap¬ 
pealed  to  the  A&TBCB  for  decision  under 
8  1150.105  shall  be  considered  decisions 
of  the  judge  for  purposes  of  this  section. 

§1150.11^  Amicable  resolution. 

(a)  Amicable  resolution  is  encouraged 
at  any  stage  of  proceedings  where  such 
resolution  is  consistent  with  the  provi¬ 
sions  and  objectives  of  the  Architectural 
Barriers  Act  and  Rehabilitation  Act. 

(b)  Agreements  to  amicably  resolve 
pending  proceedings  shall  be  submitted 
by  the  parties  and  shall  be  accompanied 
by  an  appropriate  proposed  order. 

(c)  The  Executive  Director  shall  be  au¬ 
thorized  to  resolve  any  proceeding  on  be¬ 
half  of  the  A&TBCB  unless  otherwise 


specifically  directed  by  the  A&TBCB  and 
may  file  appropriate  stipulations  or  no¬ 
tices  of  discontinuance. 

§1150.114  Conflict  of  interests. 

(a)  No  member  of  the  A&TBCB  shall 
participate  in  any  decision  of  the  A&T 
BCB  concerning  a  building  in  any  pro¬ 
ceeding  to  which  such  member’s  agency 
is  a  party  or  otherwise  participates. 

(b)  No  member  of  the  A&TBCS  shall 
participate  in  the  consideration  of  an 
appeal  of  a  matter  in  which  member  par¬ 
ticipated  or  over  which  such  member 
presided  as  a  judge,  provided,  however, 
the  mere  designation  of  a  judge  by  any 
member  or  the  Chairman  or  the  desig¬ 
nation  of  the  Chairman  or  member  as 
presiding  judge  shall  not  be  a  basis  for 
disqualification  from  pcui^icipation  in  the 
consideration  of  any  subsequent  appeal. 

§  1150.115  Effect  of  partial  invalidity. 

If  any  sectitm,  subsection,  paragrai^, 
sentence,  clause  or  phrase  of  these  regu¬ 
lations  Shan  be  declared  invalid  for  any 
reason  whatever,  the  remaining  portions 
of  these  regulations  that  are  severable 
from  the  invalid  part  shaU  remain  in  fuU 
force  and  effect.  If  a  part  of  these  regu¬ 
lations  is  Invalid  in  one  or  more  of  its  ap¬ 
plications,  the  part  shaU  remain  in  ef¬ 
fect  in  an  vaUd  applicatltms  that  are 
sevendtle  from  the  invaUd  am>llcatlons. 
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